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ICSA publishes this guidance as part of its continuing effort to provide assistance to school leaders. The responses to
the FAQs represent the combined thinking of committee members. This guidance is published for informational
purposes only and is not a substitute for legal advice. For legal advice or a legal opinion on a specific ques-
tion, you should consult a lawyer.

Please note that this FAQ does not specifically address vacancies related to incompatibility of public offices or con-
flicts of interest. (See the ICSA’s Answers to FAQs, Conflict of Interest and Incompatible Offices for more information
on those topics.) This FAQ also does not address any special requirements which may apply to Article 34 schools
(Chicago Public Schools); however, different requirements applying to boards of school directors and to special char-
ter districts governed by Articles 32 and 33 are addressed in footnotes as appropriate.
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1. How does a school board member’s seat become vacant?

A. Pursuant to provisions of School Code Section 10-11 [105 ILCS 5/10-11]. 2

Section 10-11 of the School Code provides that the office of a school board member becomes vacant before
his or her term expires, upon the happening of any of the following events:

1. Death of the board member.

2. His or her resignation in writing, when filed with the Board Secretary.
3. His or her becoming a person under legal disability.
4

. His or her ceasing to reside in the district.
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5. His or her conviction of an infamous crime, of any offense involving a violation of official oath, or of a violent
crime against a child.

6. His or her removal from office.
7. Decision of a competent tribunal declaring his or her election void.

8. His or her ceasing to be an inhabitant (resident) of a particular area from which he or she was elected, if
residential requirements of School Code Section 10-10.15, 11E-35, or 12-2 are violated.

Regarding item 2 above, the School Code states that a vacancy occurs when a board member files a written
resignation with the Board Secretary. Therefore, it is not advisable (or legally effective) for a board member to
tender his or her resignation to the Secretary specifying that it is to take effect on a specified future date. Nor is
school board action to accept the resignation required, in order for the resignation to become effective. The
statutory 45-day period for the board’s appointment of a person to fill the vacancy, see Question 2 below,
begins to run from the date the Board Secretary receives the board member’s written resignation.

Regarding item 8 above, the School Code authorizes a regional superintendent to remove a school board
member from office for “willful failure to perform ... official duties.” 105 ILCS 5/3-15.5. State law does not include
provisions for recall, impeachment or removal of a board member by direct public action during his or her term
of office.

. If no candidate stands for election to a school board position, the term of which is expiring and would
otherwise be filled at the election.

After enumerating the events that trigger a vacancy before “the expiration of the term ... of office” of a school
board member discussed above, Section 10-11 of the School Code discussed above goes on to state (in lan-
guage also found in Section 25-2 of the Election Code, 10 ILCS 5/25-2) that:

No elective office except as herein otherwise provided becomes vacant until the
successor of the incumbent of such office has been appointed or elected, as the
case may be, and qualified.

The lllinois Supreme Court has recognized the common law rule that a vacancy occurs when the term of office
expires, but that statutes may provide for an officer to hold over after expiration of the term until his successor
is elected. People ex rel Sergel v. Brundage, 296 Ill. 197, 129 N.E.2d 500 (1921). Under the School Code and
Election Code “holdover” provision quoted above, the incumbent whose term has expired would serve until a
successor is appointed by the board of education or regional superintendent of schools. See FAQ 2, below.

. By reason of school board members’ removal pursuant to State Board of Education action under
School Code Section 2-3.25f [105 ILCS 5/2-3.25f].

If a school district remains on academic watch status three years after being placed on that status, the State
Board of Education may, following the procedures described in Section 2-3.25f(b)(1) of the School Code,
authorize the State Superintendent to direct the regional superintendent of schools to remove school board
members. Section 3-14.28 (105 ILCS 5/2-3.25f) empowers the State Superintendent to appoint individuals to
fill vacancies thereby created within 30 days.

. By reason of election or appointment to another public office which is incompatible with school board
membership.

At common law, a public official who accepts a second office which is “incompatible” with the first is regarded
as having resigned, vacated, or abandoned the first office.



Incompatibility of offices exists when a statute expressly prohibits the occupant of either office from holding the
other office. See, e.g., 5 ILCS 5/8-1 (school board treasurer in Class Il (Cook) County may not also be a
school board member); 50 ILCS 105/1 and People ex rel. Smith v. Wilson, 357 1ll.App.3d 204, 828 N.E.2d 1214
(3d Dist. 2005) (provision of Public Officer Prohibited Activities Act expressly precludes county board member
from serving as school board member). Incompatibility also arises if the duties of one office are such that its
holder cannot in each instance faithfully perform all the duties of the other, as for example when the offices
entail responsibilities which conflict with each other, or when performing the duties of one would interfere with
performance of the other. Barsanti v. Scarpelli, 371 lll.App.3d 226, 862 N.E.2d 245 (2d Dist.), appeal denied
224 111.2d 593 (2007), citing cases including People ex rel. Fitzsimmons v. Swailes, 101 1ll.2d 458, 463 N.E.2d
431 (1984) (defendant township assessor could not also be county board member: offices were incompatible
because as county board member, he would vote on who would be supervisor of assessments overseeing his
work as assessor).

See also discussion in ICSA’s April 2009 “Answers to FAQs: Conflict of Interest and Incompatible Offices”, and
indexed Opinions of lllinois Attorney General on subject at www.illinoisattorneygeneral.gov/opinions/
index1992topresent.pdf (“incompatibility” listing on p. 2).

E. By reason of the board member’s conviction of certain crimes.

A school board office becomes vacant whenever a school board member is convicted of an infamous crime, or
of any offense involving a violation of official oath, or of a violent crime against a child pursuant (105 ILCS
5/10-11(5)); of having a prohibited interest in a district contract (105 ILCS 5/10-9); of official misconduct (720
ILCS 5/33-3); and of engaging in prohibited activities involving the bidding process, e.g., bid rigging (720 ILCS
5/33E-3).

. How is a vacancy determination made?

Depending on the event which caused the vacancy, the determination of vacancy may be made by a court, the
regional superintendent or the board of education. Boards should consult with legal counsel as to their authority in
specific situations.

. How is a board member vacancy filled?

A. What are the timelines for filling a school board member vacancy? 3

Section 10-10 of the School Code provides the general timelines and process for filling a vacancy. The remain-
ing board members must notify the regional superintendent within five calendar days after the vacancy occurs.

The board fills the vacancy until the next regular school election, at which time a successor is elected to serve
the remainder of the unexpired termé4, unless the vacancy occurs:

« with less than 868 days remaining in the term; OR
« less than 88 days before the next regularly scheduled election.

If one of these two exceptions applies, then no election to fill the vacancy is held, and the appointed member
serves the remainder of the unexpired term.

If the board fails to fill the vacancy within 45 days, then the regional superintendent fills the vacancy within the
next 30 days.

If the regional superintendent fails to fill the vacancy, then it is filled at the next regular election.



B. How does a board select someone to fill a vacancy?

The process of how an individual is selected to fill a board position is not detailed by statute and may be
addressed by board policy.

Note: The individual appointed must still meet the legal qualifications to be elected as a board member, includ-
ing any applicable residency requirements. 105 ILCS 5/10-11. A board may discuss selection of a person to fill
a school board vacancy in closed session pursuant to Section 2(c)(3) of the Open Meetings Act. 5 ILCS
120/2(c)(3).

4. What are the qualifications for appointment to the board?

6.

There are no general eligibility requirements for appointment to a board that are expressly addressed in the
School Code, however, Sections 10-3 and 10-10 (105 ILCS 5/10-3 and 5/10-10) set forth qualifications for elected
board members. Please note that board members of some community unit school districts may be subject to
additional, historical residential qualifications, based on the distribution of population among congressional town-
ships in the district, or as between the district’s incorporated and unincorporated areas. See 105 ILCS 5/11A-8.5

. Under what circumstances may a student serve on a school board?

A board may opt to appoint a student to the board to serve in an advisory capacity only. The student may not
have any voting privileges or attend any executive sessions of the board. 105 ILCS 5/10-10.

The process of how a student is selected to serve on a board and the term for a student member is addressed by
board policy.

How are school board officer vacancies filled?

A. President. 6

If there is a vacancy in the office of the president, the School Code provides that the vice president is appoint-
ed the president pro tempore for the remainder of the president’s term (which is either 2 years or 1 year, if the
board has adopted a one-year term policy). 105 ILCS 5/10-13.

B. Vice President.

The School Code does not specifically address vacancies in the office of vice president. Board policy may
address the manner in which such a vacancy is filled.

C. Treasurer.

In the case of a vacancy in the office of treasurer, the board may appoint a school treasurer for the unexpired
term. The board is authorized to determine the temporary incapacity of its treasurer due to illness, absence, or
other cause that prevents the prompt performance of the treasurer’s duties, and may appoint an acting treasur-
er until such time that the board determines the temporary incapacity no longer exists. 105 ILCS 5/8-1(b-c).

Class I county school units and Class Il county (Cook County) school units which have withdrawn from the
Jurisdiction of a township treasurer and trustees of schools: treasurers serve one-year terms and may or may
not be board members (if the treasurer is a board member, then no compensation is allowed). A treasurer may
not be a member of the county board of school trustees. 105 ILCS 5/8-1(b).

Class Il county school units that were under the jurisdiction of a township treasurer and trustees of schools at
the time those offices were abolished by vote: treasurers are appointed by the board to serve two-year terms
and may not be members of the school board or superintendent of the district. 105 ILCS 5/8-1(c).



Class I county school units: first term treasurers must have a financial background, related experience, or 12
semester hours of college-level accounting. 105 ILCS 5/8-1(d).

Class Il county school units: first term treasurers must be certified public accountants or certified chief school
business officials or have experience as a township treasurer prior to July 1, 1989. 105 ILCS 5/8-1(e).

School treasurers are prohibited by law from having any interest, direct or indirect, in any investments in which
the board is authorized to invest. 30 ILCS 235/2(d).
D. Secretary.

The School Code provides that, in the event the secretary is absent from a meeting or refuses to perform his
or her duties, a secretary pro tempore may be appointed. The appointee to the secretary position need not be
a member of the board. 105 ILCS 5-10-14.

E. How does a board select someone to fill an officer vacancy?

The process of how an individual is selected is addressed by board policy.

In contrast to selection of board members, the Open Meetings Act prohibits discussion of selection of school
board officers in closed session because no specific exception to the open meeting requirement exists for the
discussion of officer appointments. 5 ILCS 120/2.
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Section 25-2 of the Election Code [10 ILCS 25/2] provides a similar list of situations creating a vacancy in office, with the
addition of refusal or neglect to take an oath of office as an event creating a vacancy. School boards should consult with
legal counsel as to the interplay of the various statutes governing vacancies in office as may be applied to school boards.

Different procedures apply in school districts governed by a board of directors. In such districts, when a vacancy occurs
the remaining directors fill the vacancy by appointment within 30 days. If the board fails to fill the vacancy within 30 days,
the regional superintendent fills the vacancy within the next 30 days. If the regional superintendent fails to do so, the
vacancy is filled at the next regular school election. 105 ILCS 10-4(e).

In special charter districts with members that are still appointed by a mayor, in the case of a vacancy, the mayor nomi-
nates a replacement and the city council votes to confirm. That person holds office for the remainder of his or her prede-
cessor’s term.

Section 11A-8 was repealed along with the rest of School Code Article 11A “Unit District Formation” by Public Act 94-
1019, effective July 10, 2006. In P.A. 94-1019, the General Assembly comprehensively updated school reorganization
mechanisms to further encourage and remove perceived barriers to school consolidations. As PA. 94-1019 did not repeal
School Code § 9-12, the ballot formats prescribed in that section and incorporating residential qualifications remain in use,
as applicable in particular unit districts.

Under Article 32, in special charter districts where board members are appointed by the mayor of a city, the person
appointed from the city-at-large for one year is the president, but has no vote except in the case of a tie. 105 ILCS 5/32-
3.1. In cities having a population of 45,000 or more, constituting school districts to which Article 32 applies, the president
is designated by the mayor and serves a two-year term. 105 ILCS 5/32-4. In school districts governed by Article 33, offi-
cers are subject to removal by a majority of the board and, when a vacancy occurs, the board appoints a successor. 105
ILCS 5/33-3. The treasurer and secretary of an Article 33 board need not be members of the board. Id.



